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ENDANGERED SPECIES ACT AMENDMENTS OF 1978

© SerrEMBER 25, 1978.—Committed to the Committee of the Whole House on the
: _ State of the Union and ordered to be printed ;

Mr. Murenry of New -quk; from the Cé_mmit'tee on Merchant Marine
- and Fisheries, submitted the following ;
' together with ing
-/ "ADDITIONAL VIEWS
: 5 [Tﬁ_'acco'mpan.y'lH.R. 14104] * 0
[Including cost estimate of the Congressional Budget Office]

The Committee on Merchant Marine and Fisheries, to whom was -
referred the bill (H.R. 14104) to authorize appropriations to carry
out the indangered Species Act of 1973 through fiscal year 1981, and :

r other purposes, having considered the same, report favorably
pereon with amendments and recommend that the bill as amended do
::pass, ;

The amendments are as follows: :

Page 2, line 23, insert “final” after “the”.

Page 2, after line 25, insert the following

- (4) in subsection (c) by inserting at t%
new paragraph: . S

(4) The Secretary shall-— L ) :
(A) conduct, at least once every five years, a review of
all species included in a list which is published pursuant
“to paragraph (1) and which is in effect at the time of
‘such review; and : i i '
(B) determine on the basis of such review whether
any such species should— - OVt
! (1) l{)e removed from such list; - : :
(i1) be changed in status from an endangered
species to a threatened species;or . - gy

(ii1) be changed in status from a threatened

species to an endangered species. : :

(1)

0 éngi thereof the foIlowing



2.

ance with the provisions of subsections (a) and (b).
Page 3, line 1, strike out “(4) ” and insert in lieu thereof “(5)”.
Page 4 line 22 strike out * paragraph” and insert in lieu thereof
“paragraphs”. :
Page 5, line 6, strike out all that follows the perwd
Page 5, after line 6, insert the followmg -

(5) A final regulation a.ddmg a species to any list puhv
lished pursuant to subsection (c) shall be published in the
..., Federa ?I{eglster not later than two years after the date of
publication of notice of the regulation proposm% such listing
under paragraph (2)(A)(i). If a final regulation is not
adopted within such two-year period, the Secretary shall
w 1tIPdra“ the proposed regulation and shall publish notice
_.'of such withdrawal in the Federal Register not later than 30
days after the end of such period. The Secretary shall not
propose a regulation adding to such a list any species for
which a proposed regulation has been withdrawn under this
paragraph unless he determines that sufficient new informa-
tion is available to warrant the proposal of a regulation. No
g(n;o posed regulation for the listing of any species published
fore the date of the enactment of the Endangered Species
Act Amendments of 1978 shall be withdrawn under this
paragraph before the end of the one-yea,r perlod beginning on
such date of enactment.

Page 5,:line 7, strike out “(5)” and msert in;lieu thereof i
%e 'i' line 14 strike out “(2) (A),” and mserb in lieu thereof
il‘.(l)

Page 9, ]me 12, Ainsert “, as- determlned by the Secretary,” a,fter
“St&tes”
Page 10, line 3, insert after the penod the followmg

If no appointment is made within such 15-day period, the
Endangered Species Committee shall appoint, by a vote ‘of a
majority of the members of the Committee, one individual not
later than 30 days after the end of such 15-day period. :

Page 13, beginning on line 16, strike out “ather Fedaral agencies.”
and insert in licu thereof “a Federal agency.”.
Page 18, line 3, insert “or.the permit or I1cense apphca.nt” after
“agency”.
Page 18, line 23, insert after the period the fo]]owmg

Any action for review under this subsection- shall receive
preference over other matters before the court and shall be
heard and determined as expedltmusly as the: court conmders

- practicable. i i

Page 23, line 3, strike out, “action ;" ;md msert 1n heu t.hereof “ac-
tion.” and closing quotatlon marks. it

Page 23, line 18, strlke out “(c) . and insert i in’ hau thereof “(¢) Co-
operative: Agroemen[s

Page 28,1ine 9, 111=;ert“PROGRAl\I =M after “(a) ”;

Each determ.matmn under subparagraph (B) shall be made in accord- (
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Srecies HeLp v CAPTIVITY OR ConTROLLED ENVIRONMENT.—”,
Page 29, after line 10, insert the following: - :

Skc. 11. Section 10 of the Endan red Species Act of 1973 |
(16 U.S.C. 1539) is amended by adfi?xg at the end thereof the . .
following new subsection: - gl R e

(h) Cerraixy Anrique ArTicLEs.—(1) Sections 4(d) and
QSa%hdo not apply to any article (other than scrimshaw)
which— . =2 o . ey " e, ' Ay
gA) was made before 1830 ;

w Page 28, line 16, strike out “(b)” and insert in lieu thereof “(b)

.

B) iscomposed in whole orin part of any endangered
species or threatened species listed under section 4;
~ (C) has not been repaired or modified with any part
of any such species on or after the date of the enactment - :
~ of this Act; and R R O R e Fome
( gD) is entered at a port designated under paragraph - :
- (8). L D SRl s SE S R HOENE T B i !
(2) Any person who wishes to import an article under the .

- exception provided by this subsection shall submit to the cus-

- toms officer concerned at the time of entry of the article such
documentation as the Secretary of the Treasury, after con-

" sultation with the Secretary of the Interior, shall by regula-
tion require as being necessary to establish that the article
meets éhe requirements set forth in paragraph'(1) (A), (B),
and )‘ 1, s o foat e

(3§ The Secretary of the Treasury, after consultation with
the Secretary of the Interior, shall designate one port within
each customs region at which articles described in paragraph
(1) (A), (B), and (C) must be entered into the customs terri-
tory of the United States. . = .. -~ .. R

i Pureose or THE LEGIsLaTiON
)a OSE | ]

The purpose of the legislation is to authorize appropriations to carry

out the Endangered Species Act, and to introduce some flexibility into
the Act. e e e ST Y. SR A,
- To accomplish this purpose, the legislation adopts a procedure
through which Federal agencies may be considered for an exemption
from the Act’s mandate that they not jeopardize the continued exist-
ence of any endangered or threatened species or adversely modify the
critical habitat of such species. e Wl o

LeaistaTive BackerOUND

H.R. 13870, the predecessor bill to ILR. 14104, was introduced on
August 9, 1978, by Mr. Leggett, following eight days of oversight
hearings on the operation and administration of the Endangered Spe-
cies Act by the Subcommittee on Fisheries and Wildlife Conserva-
tion and the Environment. H.R. 13807 was considered by the subcom-
mittee in open markup sessions on August 21, 22, and 23, and Septem-
;ber 11 and 13.- On September 13, 1978, the subcommittee unanimously
iéidopted an amendment in the nature of a substitute to H.R. 13807 and



ordered the bill, as amended, reported to the Full Committee in th
form of the clean bill, I.IR. 14104, -~ ' -

ILR. 14104 was introduced on Septembér 18,1978 by Mr. Leggett anc
cosponsored by Mr. Murphy of New York, Mr. Dingell, Mr. Ruppe,
Mr. Forsythe, Mr. Bowen, Mr. Oberstar, Mr. de la Garza, Mr. Young
of Alaska, Mr. AuCoin, Mr. Emery, Mr. Hughes, Mr, Akaka, Mr.
Dornan, Mr. Evans of Delaware, Mr, Trible and Mr. Rooney.

The Committee considered H.R. 14104 in open markup session on
September 19 and unanimously ordered the bill reported to the House
with amendments. R e R

H.R. 14104, in addition to'a number-of other provisions, authorizes
appropriations to the Departments of the Interior:and Commerce to
carry out the Endangered Species Act through Fiscal Year 1981. To
that extent the bill is identical to-H.R. 10883 reported to the House by
the Committee on March 31, 1978 in order to comply with Section 402
of the Congressional Budget Act.: =+ « « "~ - o

Briefly explained H.R. 14104, as ordered reported to the House,
would do the following: . -« e T

1. Revise the notice procedures in the Act to improve public
notice of proposals to list species as endangered or threatened and
designate critical habitat; = - - T e

2. Require public hearings in areas affected by a designation of
critical habitat; e SR I

3. Establish a procedure whereby Federal agencies can receive
exemptions from the requirements of the Act through a gix mem-
ber cabinet level committee; -~ = - 103 i)

4. Establish a grant-in-aid program for States which have de-
veloped an adequate and active program for the conservation of
endangered and threatened plants; =~ '~ =

5. Revise the penalty provisions.of the Act by reducing the
strict liability penality for others than importers and exporters toff
$500, making criminal violations of the Act a general rather tha
a specific intent crime, and subjecting importers and exporters of't:
gsh and wildlife and plants to strict liability penalties of up to

10,000; : P L e T

6. Provide the Secretary of Agriculture with authority to ac-
quire land for the conservation of endangered and threatened
species with Land and Water Conservation Funds; : &

7. Provide exceptions froii the act’s requirements for the
‘progeny of legally held captive raptors and antique articles made
before 1830; i S Rt SRR T

8. Require a review of the endangered species list at least once
every 5 yearg;and ' h ReTET L

. 9. Authorize. appropriations. of $25.5 million in fiscal year

1979; $28 million in fiscal year 1980; and $30.5 million in fiscal
year 1981 to carry out the purposes of the act. G-t

BackarouNDd AND NEED For THE LEGISLATION,
" 1. OVERVIEW OF TIIE ENDANGERED SPECIES ACT OF 1973 -

Congressional concern about rapidly deteriorating fish, wildlife and
plant habitat, indiscriminate utilization_of plants and animals and
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increasing numbers of species threatened with extinction resulted in a
vies of legislative actions culminating in the enactment of the En-

"dangered q])ccmq Act of 1973. The act repealed the Endangered

‘%pocloq Conservation Act of 1969, broadened Federal 1eqpon=stlnhneq
to list species and increased the Fedolal anthor 1zat10n and programs
for insuring the survival of species. .

The primary purpose of the Endangered Specleq Act of 1973 is to
prevent animal and plant species endangerment and extinction cansed
by man’s ‘influence on . ecosystems, and to return the species to the
noint where they-are viable components of their ecosystems. The
Department of the Intermr estimates that there are 20 species becoming
extinct per decade in the United States and an even greater number
entering the endangered categery. If this rate applies worldwide an
estimated 300 extinctions occur perdecade. ..

The process of extinetion, of course, 19 a natural phenomenon.
Thronghout the hsitory of the world species of animals and plants
have appeared, changed and disappeared. In recent time the “extinc-
tion eqmneme” has changed dramatically. All available evidence
suggests that the rate of extinction of many. species. of plants and
animals has increased significantly in the post-industrial era. In many
cases the process of extinction has been associated with an increase in
man’s ability to alter natural habitats for his own devices. The loss
of habitat for many species is universally cited as the major cause for
the extinction of species worldwide. -

A. Listing of endangered and threatened .?pgme

The protections provided to animal and plant species threatened
with extinction are activated by the listing of a species as “endangered”
or “threatened.” The end angered category refers to those species which
are threatened with extinction through all or a significant portion of
its range, while threatened species are those that are likely to become
endangered within the foreseeable future. The various prohibitions
provided in the Act may vary depending on whether a species is hsted
as “endangered” or “threatened.”

Species are added to the endangered and threatened species list in
two different ways. A member of the public may petition the Secretary
for a listing, or the listing process may be initiated by the Department
of the Tnterior or Commerce on the basis of the best scientific and com-
mercial data available. If a private citizen petitions the Secretary to
list a species, and presents substantial evidence i in support of the peti-
tion, the Secretary is required to conduct a review of the species. Al-
though the Department of the Interior uses a priority system to
determine which of the hundreds of unlisted endangered species should
be acted on first, the petitioning process interrupts the Department’s
priority svstem lw requiring immediate review.

The act provides five criteria for determining nhether a qpemes is
endangerml or threatened. These are:

The present or threatened destmr'tlon modlﬁcntmn, or cur-
t-ulmont of the species habitat or range :
2. Overutilization for commercml sportlng, f;c1ent1ﬁc, or er'lu-'
cational purposes; -
3. Disease or predation;
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4. The inadequacy of existing regulatory méchanism; or
5. Other natural or manmade factors affecting its continued
existence. _ _ : _ e

Any proposed listing, delisting, or reclassification is published in
the Federal Register, and the pu}cﬁic is given at least 60 days in which
to.comment. Individuals may request a public hearing on a proposed
listing, but the Secretary has the giscret_ion to deny the hearing request.
"The Department has held six public hearings on listing proposals, and
they have denied five requests for hearings. The Director of the Fish
and Wildlife Service recently announced that all future proposed

designations of critical habitat would be accompanied by a hearing in

the local area. S YA Lo i }
Following the review of comments and evaluation of thé best avail-
able biological data the Department may publish a notice of final rule-

making in the Federal Register. Regulatory proposals generally be-

come. éffective 30 days after publication of the final detprmination in.

the Federal Register. : A W

. As of August 1978, the endangered and threatened species list con-
tained 228 domestic and 457 foreign species. An additional 137 animal
species and 1,850 plant species have been formally proposed for listing
as endangered or threatened (See table1). SRR A

TABLE 1 -
: 4 A BT, Endangered and threatened speci A
, . Category . : ; ¥ _United States Forsign Total
" 245 219
i gy 14, 215
26 55 81
i ) 51
7 =
' 23 o
1 0
g =
17 ‘9.

7 T Y

; Al'though most of the Dépﬁrtmeﬁt’s actions under the Act have
involved the listing of species, the act also authorizes the Secretary
to delist or reclassify species in much the same manner ‘as the initial

listing, Certain species that closely resemble listed endangered or

threatened species can also be listed under the act if the Secretary
finds that the listing of the physically similar species will facilitate
enforcement. of the act. The ultimate goal of the Endangered Species

Act is to focus sufficient attention on listed species so that, in time, they .

can be returned to a healthy state and removed from the list.”
B; Prokibited gotioillen == ¢ L5 G i i e
Once an animal or plant species has beeii listed as endarigered, the
act: prohibits a number of activitie$ involving the listed;spécies unless
an exception applies or a-permit ‘is grantéd.-Thess . prohibitions
include.: s el PR R e ks et .'-‘,:,.,‘__. am g A S e i O
1. The taking of endangered animal speciess it
2. The importing or exporting of listed species; -~~~

t] peivaned o

¢ Fogesi
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P 3. The selling or delivering any species which are.illegally
ki .- taken; or ‘ _ o
4. The sale of listed species in interstate or foreign commerce.
These prohibitions apply to live or dead species; to their parts or
‘products; to all progeny of animals born on or after December 28,
1973 ; and to animals held at that time for sale or barter. ok
- All of these prohibitions apply automatically in the case of:a species
‘which is listed as endangered. In contrast, when a species.is listed as
threatened, the Secretary has the discretion to proscribe actions as he
.deems necessary to provide for the conservation of the species.
C. Exceptions e N gl By
Although the act established a number of stringent protections for
animals and plants listed as endangered, it also provided for some ex-
ceptions to the general prohibitions. These include :

1. An exemption for listed animals that were in captivity or a
controlled environment on December 28, 1973, and not held in the
conrse of a commercial activity;and . . : e

2. An exception which permits Alaskan Natives to take listed
species for subsistence purposes, and which permits them to sell
native handicrafts fashioned from the nonedible byproducts of
listed species. e ) ;

The act also authorizes the Secretary to permit acts otherwise pro-

hibited by the statute for scientific purposes or to enhance the propa-
gation or survival of the affected species. s

D. Penalties and enforcement . oo -
The act established a three-tiered civil and eriminal penalty provi-
sion for violations of the statute. Any person violating the act is
subject to a maximum strict liability penalty of $1,000. If a person
knowingly violates a provision of the act he can be fined up to $10.000
: !’f(_)r cach violation ; and any person who willfully commits an act which
& ¥ violates the statute can be fined up to $20,000 or imprisoned up to one
year. o oo«
In addition the civil and criminal penalty provisions provided al-
ready discnssed, the act authorizes any person, private entity, as well
as any State or Federal agency to bring suit to enjoin violations of
the act. : o
II. SECTION 7 AND CRITICAL HABITAT

&

Section 7 of the Endangered Species Act requires Federal agencies
to insure that any action authorized, funded or carried out by them
does not jeopardize the continued existence of listed species or-destroy
or modify the critical habitat of any endangered or threatened species.
This one small section has developed into one of the most significant
portions of the entire statute. !

The mandate of section 7 applies once a species is listed or once
“critical habitat” is designated for any listed species. The term “criti-
cal habitat” was not defined in the 1973 act, but regulations promul-
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" gated pursnant to the act have defined it to include “[a]ir, land or;
water areas . . . the loss of which would appreciably decrease the likeli
hood of the survival and recovery of a listed species or a distinct seg-"
ment of its population....” ¥ : o

The designation of critical habitat for listed species occurs in much
the same manner as the initial listing of the species as endangered or
threatened. Although the Departments did not originally designate
critieal habitat concurrently with the listing they are not attempting to
do so. As of August 1978, critical habitats had ﬂeen designateg for 32
separate species. The species involved and the area of the habitat are
described in tables 2 and 8. An additional 56 critical habitats have
been formally proposed for designation. K B

TABLE 2—CRITICAL HABITAT FINALIZED, MAPS, AND DESCRIPTIONS ~~

Date of * * Estimated

) - Federal “:; ;. fotal:: : Mumber: = Map index
Species Register  acres(10%) of areas - Notes location

Snail darter (no map available)_____.__. Apr. 11976 - . - 1.3
Florida manatee (no map available)_____ Sept. 24,1978 *. . 950
Indian bat (no map available)______._._ Sept. 24,1976  NA -
American crocodile._.._...._ SRR e L T 960 -
California condor (no map available)___._.._.do..__... . 556 -
Yellow-shouldered blackbird_ ... .___"Nov. 19,1976 - 22
SLCrobchead ., .o oL we-- June 3,1977 015
Giantanole. ... .._...___. B
Mississi‘rpl sandhill crane .- 25
Everglade kite_________ 963
American peregrine falco 12
Cape Sable seaside sparrow. _ --do. ; 271
Dusky seaside sparrow_ _______ S e %0
Morro Bay kangaroo rat_ ____ .8
R e b Ly e SR e do..._... m'
Alabama cavefish (no map available)____ Sept. 9,1977 NA
Slackwater darter .4 ! 20
Slender chub____ b
Spotfin chub_ ___ ' 186
Yellowfin madtom 130
Florida Pine.Barrens treefrog. N gy
Golden coqui_ . __......_____ i NS

- Leopard darter__ - Jan, 27,1978 - . 8.0
Houston toad . . __ - Jan, 31,1978 By
Monaboa._ ... .. 3 ae DL 3 1078 iy 22
Mona ground iguama_ . ... ________._._... " VR -
Gray wolf.. ... ot ] - Mar, 95,1978 4,600
Little Kern golden trout_____ o APLCINITR . - 38
Whooping crane_ _ __________ --- May 15,1978 365 .
Contra costa wallflower________ --- Aug. 31,1978.. - .. .300:.
Antioch Dunes evening primrose do 0.03 -
New Mexican ridgenose rattlesnake . ___ . tOL00D L

L R LR B el e S o 9,392

Notes:
1. Estimate subger,t to 30-percent error, either direction.’
2, Caves, no estimate mads of area. 1 ¥ i
3. (Mpna Istand, P.R.) all 3 species have same crifical habitat. . - 3 Sl e !
104. i!;lal critical habitat is described as river or stream course, no actual area stated (estimated river miles converted
piiings : i o B S e L ater ety - i
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TABLE 3

Hawaii

Pucrto Rico/
Virgin ls, =

~®
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As the Act is currently written, critical habitat is determined solel
on the basis of biological factors. The Secretary has no discretion t
alter a critical habitat desifgnat.ion on the basis of the effect that such™:
designation may have on the area. In many cases, the designation of
critical habitat may have little or no impact on activities within the
area of the habitat. Whether a specific action may violate section 7 de-
pends on a biological analysis of the impact of the activity on the listed
species or its habitat. ik : !

A. Tellico Dam and the snail darter—judicial interpretations of
section 7 4 _ ;

As we have seen in the celebrated snail darter case, section 7 can
potentially have an enormous impact on Federal activities. In June of
this year, the U.S. Supreme Court affirmed the lower court decision
in the Tellico Dam case holding that the Tennessee Valley Authority
facility could not be completed as planned because it would jeopardize
the existence and destroy the critical habitat of the snail darter, a
member of the ];erch family (7'ennessee Valley Authority v. Hill et al.,
No. 76-1701). In reaching this conclusion the Court indicated that
the legislative history of the act revealed that Congress intended to
halt and reverse the trend toward species extinction—whatever the
cost. The Court indicated that the pointed omission of any type of

ualifying language in the statute revealed congressional intent to give
the continued existence of endangered species priority over the pri-
mary missions of Federal agencies. The Supreme Court also dismissed
the arguments that section 7 should not apply to any Federal action
which 1s at an advanced stage of construction at the time the species
is listed. The Court argued ti(:ﬂ: the plain meaning of the language of
section 7, read against the stated policies of the act and its legislative
history, indicated that Congress did not intend agencies to be able to
escape the mandate of section 7 simply on the basis of the stage of
completion of the affected project or activity. o

The Tennessee Valley Authority (TVA) has not conducted an;
further work on the Tellico Project since the Sixth Circuit Court of '
Appeals decision in January. Through February 1977 TVA had obli-
gated about $103 million on the Tellico project. The General Account-
ing Office has estimated that about $56.3 million of the $103 million
invested in the Tellico project could provide some benefit if the project
is not completed. The amount of benefit to be derived from the invest-
ment depends largely on the ultimate case, however, and probably will
not be proportionate with the original cost. iy

In all, Section 7 has been interpreted by the courts on three occa-
sions. In Sierra Club v. Froehlke, 534 F. 2d 1289 (8th Cir. 1976), the
plaintiffs challenged the construction of the Corps of Engineers’
Meramec Park Lake Dam in Missouri. The plaintiffs alleged that the
construction of the dam would jeopardize the continued existence of
the endangered Indiana bat by flooding caves in which the bats were
located. The 8th Circuit Court.of Appeals affirmed the District Court’s
finding that the existence of any adverse impact on the bats was in-
sufficiently conclusive to preclude construction under section 7.

In National Wildlife Federation v. Coleman, 529 F. 2d 359 (5th Cir.
1976), the’ Fifth Circuit Court of Appeals considered a conflict be-
tween the Mississippi sandhill crane, a subspecies of sandhill crane,
and a nlanned interchanoe for Interctatea Hiohwaw 10 The Conrt of
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\ Appeals enjoined the Department of Transportation from proceeding

_* with the planned construction of the interchange until the Depart-

" ment could ensure that the development of adjoining lands would not
be detrimental to the continued survival of the cranes and the preser-
vation of their habitat. Subsequent to this ruling, the parties to the
action agreed that the Interchange could be built if the Department
would purchase the land adjacent to the interchange. The completion
of the interchange has been stalled, however, as a result of the dis-

. pute between the Departments of the Interior and Transportation as
t{})1 who would be responsible for acquiring the land around the inter-
change. . : N

Both the Indiana bat and the sandhill crane cases illustrate the
fact that there is some degree of flexibility in Section 7. In the sand-
hill crane case the plaintiffs did not seek, and the court did not enjoin
the completion of the highway despite the fact that it bisected the
sandhill crane’s habitat. In the Indiana bat case the court found that
the impact of the impoundment on the bats and their habitat was not
sufficiently severe to amount to a violation of Section 7. The determina-
tion of whether a particular activity violates Section 7 depends on the
type and degree of impact that the activity will have on the species
or its habitat. These cases also make it clear, however, that the deter-
mination of whether a particular activity violates section 7 is made
irrespective of the economic importance of the activity. '

B. Section? and the consultation process 4 Yoy _
~In addition to requiring Federal agencies to ensure that their ac-
tions do not adversely impaéet endangered species, the section also re-
_ quires all federal agencies to consult with the Department of the In-
terior (Department of Commerce in the case of marine species) when
any of their actions may affect endangered species. This consultation

™, process is central to the resolution of conflicts under the Act.

N) Typically the consultation process will be initiated by a Federal
agency when it discovers that it may be taking an action that will have
an impact on an endangered species. The agency contacts the Fish and
Wildlife Service or the National Marine Fisheries Service, depending
on the species involved, and requests assistance to determine whether
there is a potential violation of section 7. The Service initially con-
ducts a threshold examination in an attempt to determine that nature
of any impact on a listed species. At the conclusion of the threshold
examination the Service issues a biological opinion indicating whether
the action is likely to jeopardize the species or adversely modify the
critical habitat, and suggesting possible modification which would
svold sny sdveresitapset. . " T st e e

Although section 7 has been in effect since 1973, this consultation
procedure was not formally instituted until January of this vear.
The administration has testified that some 4500. consultations have
been conducted under Section 7 since 1973. Unfortunately, until re-
cently the Department of the Interior -did not attempt to make a
formal record of these consultations and the Committee has been
unable to substantiate the number, of successful, consultations under
the Act. It is assumed that a large number of the consultations
amounted to informal contacts between the Federal agency and the
Fish and Wildlife Service. The Department of the Interior estimates

..... -
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1979. In the future the Departmént should keep accurate records onf
cach consultation on file regardless of whether consultation amounts'y
to only a single inquiry such asa telephone call. :

The evidence presented to the Committee suggests that in many in-
stances good faith consultation between the acting agency and the Fish
and Wildlife Service can resolve many endangered species conflicts.
As an-example, consultation between the Service and the Corps of
Engineers on the proposed Dickey-Lincoln project in Maine appears
to have resolved any. potential conflict between the resérvoir and the
endangered furbish lousewort. In that case the Service recommanded a
conservation program to the Corps of Engineers which included
acquisition and protection of existing habitats below the project im-
poundment area, acquisition of new habitats for relocated populations,
and the development of a monitoring program capable of detecting
any chaiges in the lousewort’s biological status. The consultation in-
volving the furbish lousewort was one of the most complex conducted
by the Fish and Wildlife Servicé. Some consultations may amount
to no more than a simple inquiry whether a listed species 1s present
in a project area. Ai a8 e ey

Any determination by the Fish and Wildlife Service that the activ-
ity may jeopardize the continued existence of listed species does not
necessarily mandate any particular action by the acting agency. The
section 7 regulations make it clear that it is the responsibility of the
acting agency to determine whether to proceed with the activity or
program as planned in light of its Section 7 obligations. The judicial
decisions interpreting Section 7 indicate, however, that the biological
oninion issued by the /Fish and Wildlife Service will ordinarilv be
given great weight by the courts. Federal agencies proceeding with an
action in the face of an adverse biological opinion will be doing so
at their peril. SIS S R e, DR i

Although consultation can be a valuable tool for resolving conflictsf
hetween endangered species and Federally authorized activities, the'j;
committee is concerned that the volume of consultations exnected
under section 7 may ultimately overwhelm the Fish and Wildlife
Service. The committee is especially alarmed that, because additional
full-time personnel ceilings have not been provided by the Adminis-
tration, many of these all-important consultations will be performed
by part-time personnel. The efficient operation of the Department’s
consultation teams is vital if future conflicts between endangered
sneeies and Federal development projects are to be avoided. The comn-
mittee does not believe that part-time personnel can adequately per-
form the difficult task of consulting with other Federal agencies on
projects which may result in species or habitat degradation.

III. THE POTENTIAL FOR FUTURE ENDANGERED SPECIES CONFLICTS

Before determining the need for any amendment fo the Endangered
Species Act, the Subcommittee on Fisheries and Wildlife Conserva-
tion and the Environment conducted the most extensive set of over-
sight hearings ever held on the operation of the Endangered Species
Act. These hearings attempted to determine the nature and extent of
current conflicts under the act, and the likelihood of future conflicts
between listed species and federally authorized activities.
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- The evidence developed at these hearings, suggests that the con-
n%sul_tation-pmcess can resolve many if not most of the conflicts that
-/ might develop under the Act. The committee believes that the popular

press has grossly exaggerated the potential for conflict under the Act.
It is clear, nevertheless, that there will continue to be some Federally
authorized activities which cannot be modified in a manner which will
avoid a conflict: with a'listed species. For example, the Tennessee
Valley Authority Columbia Dam project appears to pose a serious
threat to several listed species. The likelihood of future conflicts will
increase as more species are added to the Endangered Species List and
as more critical habitats are designated for listed species.. As we have
already mentioned, there are currently 137 animals and 1850 plants
proposed for listing as endangered and vhreatenegd and 56 critical habi-
tats proposed for designation. The Department of thie Interior antici-
pates listing some 414 domestic species and designating 293 critical
habitats before 1980. e, o TR S e e s e 1 O
- Numbers- alone, nevertheless, can ‘never tell the entire endangered
species story. Many of the plant species, for example, are located in
isolated areas of California and Hawaii. It is very unlikely that the
listing -of these plant species will precipitate’ conflicts with Federal
activities..If:a conflict develops, it will be a simple matter to relocate
populations of these species to_avoid a violation of section 7. On the
other hand, the amount of biological information about any par-
ticular endangered species can be very limited. And as a résult, it may
be quite diffieult for the Fish and Wildlife Service to' know with any
certainty at the consultation stage whether an activity will “jeopardize
the existence” of a particular species. -~ . .- 7 -
All of these facts, considered together, ‘convinced the éommittee
that some ﬂexibilitz is needed in the act to-allow consideration of"
those cases where a Iederal action cannot be completed or its objectives
cannot be met without directly conflicting With the requirements of
\ Section 7. The committee believes that an amendment of the Act is fur-
ji' ther justified in light df allegations by the General Accounting Office
-~ that the Fish and Wildlife Service has deliberately refrained from
listing two species of insects which appear to pose a serious conflict
withh the Neéw Melones Dam in California. The Fish and Wildlife
Service has allegedly omitted these species from the list for fear of
provoking the Congress into major revisions of the Endangered
Species Act. ' - S S T e D e R
The committee considers these allegations to be extremely serious.
Those individuals charged with the administration of the act do not
have the legal authority to weigh the political importance of an en- .
dangered species. The fact that the very administrators of the act
have apparently determined that the act is insufficiently flexible is evi-
dence itself of the necessity for amendment. :

'IV. H.R. 14140—GENERAL DISCUSSION
Aofumgiolisiad oD R s e o
" The Endahggred Species Act amendments were subjected to a vigor-
ou$ debate in both the Subcommittee and full committee. At one point,
no less than five separate amendment proposals were considered by the
committee in its markup session. HLR..14104 represents a compromise



letween these disparate points of View. The' bill ‘sttempts to retain

the basic integrity of the Endangered Species’Act, while introducing {:

some flexibility which will permit exemptions from the Act’s strin-
gent requirements. At the same time, the legislation aims to improve
the listing process and the public notice process of proposed listing and
designations. These improvements will insure that all listing and des-
ignations are made by the Department of the Interior only after a
thorough survey of ail of the available data, and only after notice to
the local communities that will be most affected by any listing or des-
ignation. In addition, the compromise amendment contains Pprovi-
sions allowing for the enhancement of existing critical habitat of
endangered and threatened species. PRI, ) s

B. Exemption procedure . . :

H.R. 14104 would establish a proceaufe through which Federal ac-

tivities could be exempted from the requirements of section 7 of the
act. The exemption procedure could be initiated once the Secretary is-
sues a_biological opinion indicating that the agency action may
jeopardize the continued existence of a listed species or adversely mod-
ify its critical habitat. The application woul initially be considered

by a three member review board which would make recommenda-

tions to a six member cabinet level committee. The procedure outlined
Liere is very similar to that regularly utilized by Federal agencies under
the terms of the Administrative I‘Zrocedure ct. In this case, the re-
view board would be acting in much the same capacity as an admin-
istrative hearin, exami;ueir who makes Iiecommen ations to a Federal
agency on a pending regulatory proposal. - - - -

The revievPr board would be composed of an appointee of the Secre-
tary of the Interior (the Secretary of Commerce in the case of marine
species), an appointee of the Governor of the affected State, and an
individual appointed by the two appointees. e

Before proceeding to review the merits of granting an exemption
for the agency action, the review board would be required to make
an initial determination that the agency has made a good faith effort
to consult with the Fish and Wildlife Service an attempt to re-
solve the conflict with the endangered species. This step is crucial in
order to insure that all Federal agencies fully comply with the con-
sultation requirements of section 7. ' 5 e S

Once the review board determined that the agency had consulted in
good faith, it could proceed to consider the merits of the application.
The review board would determine, on the basis of the evidence pre-
sented at a formal adjudicatory hearing, whether— -

A. There are no feasible and prudent alternatives to the agency
action; : !

B. The benefits of the agency action clearly outweigh the bene-

fits of alternative courses of action consistent with the conserva-
tion of the species; and : :
C. The action is of national or regional significance. .

At the conclusion of the formal hearing the review board would for-
ward its recommendation, including a recommendation of the neces-
sary mitigation and enhancement measures to be taken, to the Endan-
gered Species Committee composed, of the following members: .

1. The Secretary of Agriculture; =~ =~ '
2. The Secretary of the Army;
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q <3 ;[“he"Seci'et.ary of the Inte:rior'; e

4. The Administrator of the National Oceanic and Atmospheric
Administration ; Rl ‘ ! _

5. The Chairman- of the Council on Environmental Quality;"
131 H e ; S .

6. The Governor of the State in which the agency action will

The Endangered Species Committee would réview the recommenda-
tions of the review board and the evidence on which it is based and
would. decide whether or not to grant an exemption from section 7
of the act. Four out of the six committee members would have to vote
for an exemption in order for an exemption to be granted. If such an
exemption is granted, the committee would be required to establish the
necessary mitigation and enhancement measures.

The Committee on Merchant Marine and Fisheries adopted the ex-
emption procedure with the firm belief that it offers the best potential
for fairly evaluating and balancing the benefits of the agency action
against the benefits of alternatives which will insure the conservation.
of the species. The membership of the Endangered Species Commit-
tee has been deliberately structured to take advantage of a broad array
of experience and expertise and to balance all possible points of view.

The committee would like to point out, in response to the additional
views of several members of the Committee, that the review board does
not duplicate the duties of the Endangered Species Committee. The
review board merely makes recommendations to the Endangered Spe- -
cies Committee. In this sense, the review board will be acting as a
hearing examiner for the committee. Even if the bill did not include
a review board, the committee would undoubtedly have to hire a hear-
ing examiner to conduct the Federal adjudicatory hearing. The ex-
emption procedure provided in HL.R. 14104 will assure that all of the
pointees of the Secretary and Governor. _ e

Although the exemption procedures involve a two-step process, the
bill includes specific timetables to insure that an exemption application
will receive immediate consideration. The review board is required to
complete its hearings and make its recommendation within 180 days.
The committee in turn is required to decide whether to grant an exemp-
{)ion {vit-hin 90 days of receiving the recommendation of the review

oard. : . : :

ﬂnh’evidence will be reviewed by highly competent and professional ap-
i .

0. Amendments to the listing process

H.R. 14104 includes several amendments to the endangered species
listing process. These amendments were added to the legislation in
order to correct a number of deficiencies that were highlighted in the
course of the oversight hearings. The conimittee discovered that, all
too often, the listing of a species or the designation of critical habitat
occurs in a regulatory vacuum. There has been little or no effort made
to publicize the regulatory proposal in the affected area or give the
people most directly impacted y the proposed regulation an oppor-
tunity to effectively comment on it. Umi)er the existing Act an individ-
ual would have to spot the regulatory proposal in the Federal Reg-
ister in order to be aware of any pofential listing or designation of
habitat in his area. :
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The committee believes that the listing of a species or the designa-
tion of critical habitat is important; enough to require the administer{:
ing agenciés to expand their notice procedures. ILR. 14104 would¥
alleviate this problem by requiring actual notice of regulatory pro-
posals to general units of government, In addition, the bill requires
that any proposed designation of critical habitat be published in a
- local newspaper in the affected area. Finally, the bill would require
informal public.meetings on proposed critical habitat designations.in
tho area of the habitat and more formalized hearings in the State,
Added together, these provisions will insure that the Department of
the Interior is not listing species and designating critical habitat with-
out consulting the views of the people of the affected area. In addition,
these ?m\{isimis will serve to alert the Fisli and Wildlife Service to
possible conflicts between listed speies and human activities. The
committee believes that it is in everybody’s -interest for conflicts
hetween the presence of endangered species and development, activities
to be discovered and resolved at the earliest possible opportunity.

D.: Evaluation of economic impact o f the designation of critical habi-
tat for invertebrates - i e ; -

The ultimate goal of the Endangered Species Act is the conserva-
tion of the ecosystem on which all species; whether endangered or not,
depend for survival. For this reason the Endangered Species Act pro-
tects all endangered and threatened members of the animal kingdom,
not ‘merely the so-called higher forms of life. Nevertheless, the com-
mittee recognizes that the large number of species and subspecies
within the 21 nonvertebrate phyla could ultimately present serious con-
flicts with many Federal activities. The committee adopted a provi-
sion, which while continuing full protection for all liste species, does
give the Secretary the discretion to alter a critical habitat designation
for an invertebrate species if he determines that the economic benefits
of excluding a portion of the critical habitat outweigh the benefits g
of designating the area as part of the critical habitat. % §

This provision is not intended to downerade the status of inverte-
brate species. Rather, it is intended to avol conflicts between inverte-
brate species and Federal activities at an early stage, without having
to resort to the full exemption procedure. « .~ .

" SECTION-BY-SECTION ANALYSIS

Section 1 of H.R. 14104 contains the short title and enacting clause.

Section 2 of HLR. 14104 contains amendments to section 4 of the En-
dangered Species Act of 1973 (16US.C.1533). ' - .

Section 4(a) (1) of the Endangered Species Act of 1973 requires that
the listing of any species as threatened or endangered is to be carried
out by regulation published in the Federal Register. Paragraph 1
of section 2 of the bill has the additional requirement that the Secre-
tary “to the maximum extent prudent” specify critical habitat at the
same time as he publishes a regulation listing a species. The phrase “to
the maximum extent prudent” is intended to give the Secretary the dis-
cretion to decide not to designate critiéal habifat, concurrently with
Lllm listing where it would not be in the best interests of the species to
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‘p.' - As an example, the designation of critical habitat for some endan-

gered plants may only encourage individuals to collect these plants
to the species ultimate detriment. The committee intends that in most
situations the Secretary will, in fact, designatecritical habitat at
‘the same time that a species is listed as either endangered or threat-
‘ened. It is only in rare circumstances where the-specification of criti-
cal habitat concurrently with the listing would not be:beneficial to the
species, TRl R el st o R e 1)
_'PSection'é(b)- of the act is amended by the addition 6f a new para-
graph which specifies the way in ‘which the critical habitat of inver-
‘tebrate animal species is to be determined: by the Secretary. In the new
‘paragraph, the Secretary is directed to consider the economic and other
relevant impacts of the inclusion of areas within a proposed critical
habitat, The Secretary may exclude any area from a proposed critical
habitat if he determines that the benefits of :such an éxclusion out-
‘weight the benefits of specifying the area as part of the critical habitat.
Up until this time, the determination:of critical habitat has been
a purely biological question. With the addition of this new paragraph,
‘the determination of critical habitat forinvertebrate takes on signifi-
cant added dimensions. Economics and any other relevant impact
shall be considered by the Secretary in setting the limits of critical
_habitat for such a species. The Secretary. is not required to give eco-
nomics or any other “relevant impact” predominent consideration in
his specification of critical habitat for invertebrates. The-considera-
tien and weight given to any particular impact is completely within
tha Secretary’s discretion. i : i
In directly addressing the question of the specification of critical
habitat. for 1invertebrates, the committee was motivated by its knowl-
edge of the large number of species and subspecies of invertcbrates,
their usually high rate of reproduction, and their relatively small criti-
cal habitat requirements. The result of the committee’s' proposed
amendment would be increased flexibility on the part of the Secretary
in determining critical habitat for invertebrates. Factors of recognized
or potential importance to human activities in an area will be con-
‘sidered by the Secretary in deciding whether or not all or part of that
area_should be included in the ecritical habitat of an invertebrate
species. The committee expects that in some situations, the resultant
critical habitat will be different from that which would have been
established using solely ‘biological criteria. In some situations, no
-eritical habitat would be specified. In such situations, the act would
still be in force to prevent any taking or other prolibited act described

v

'in 16 U.S.C. 1538, In addition, agencies would still be prohibited from

taking an action which would jeopardize the existence of the inverte-
brate species. ' : A st N e,

The committee amended H.R. 14104 to require a review of the En-
dangered and Threatened Species List at least once every 5 years. On
the basis of this review, the Secretary would determine whether to: (1)

-remove any species from the list; (2) change the status of any listed
species from endangered to threatened or threatened to endangered.
‘Any determinations made pursuant to this review must be made in
-accordance with the criteria described in section 4(a) of the act and
pursuant to the listing procedure described in section 4 (b). The com-

na nen oo o

i
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-mittee ‘anticipates that the Secfetax?v' may decide to conduct the re- ,
quired review in increments. Any failure:to review all of the species on (
‘the list would not invalidate the listing of any species. . = .~ =
* - Section 2 of FI.R. 14104 also amends section 4 (c) (1) of the act which
‘presently requires the Secretary ta:publish a list of endangered or
-threatened species which alsa specifies the portion of its range in which
‘the species is endangered or threatened.: .=+~ i*: - Lo o -
The committee bill would amend section 4(c) (1) to regun-e the
-Becretary to include critical habitat designations on the Endangered
-and Threatened Species List. The term “range” is used in the general
sense, and refers to the historical range of the species, The committee
believes, nonetheless, that the Secretary .should be exceedingly cir-
‘cumspett in the designation of critical habitat outside of the presently
‘occupied area of thespecies. - - - /' fooic ol L T
- H:R. 14104 amends section 4 (f) (2) (A) of the act to.expand present
‘notice requirements and to require public meetings.or hearings in con-
3 ;ie?jt.ior[ with the listing of a species and the specification of its critical
Under the committee bill, notice of a proposed regulation (including
a complete téxt of the regulation) wonld have to be published in the
Federal Register 60 days before its effective date. Whare eritical habi-
tat is specified, such notice must also be published in 8 newspaper of
general circulation within or adjacent to such habitat. Actual notice of
-the regulation and any environmental assessment, or environmental iii-
-pact statement prepared on it is required to be given to all general local
governments within or adjacent to the proposed c¢ritical habitat at
least 60 days prior to its effective date, This provision does not require
-actual natice to special districts such as an irrigation or s¢hool district.
The committee expects that the Secretary wonld utilize OMB Cireu-
-lar A-95 or some similar device for assuring effective notice to local
‘governments. e e S T (20 St S N S
Where critical habitat is specified in the proposed regulation, tlze{{
‘Secretary must promptly hold a public meeting on the proposed regii- ‘i
-lation: The meeting miist bé held in the area in each State where such
habitat would be found. The committée intends that the meetings lield
pursuant to this paragraph be of an informal variety that would per-
mit a colloquy between represéntatives of the Department and local
-citizens. Tf a timely request is filed with the Sécretary, a public hear-
ing must be held in the State whose citizen filed the request. It is the
‘mtent of the committee that such hearings bé held in accordancewith
“appropriate sectionis of the Administrative Procedures Act and near
; ov within the proposed critical habitat. The committee does not intend
-that eithér the meptings or héarings he full adversarial proceedings
with all of its inherent expenses to the parties and delays in arriving at
& final regulation.- - - - i B UTIT L e et RS
‘In the rather rare instances wheré no critical habitat. is propose
-coneurrentlv with the listing, a public meeting is to be held bv the
“Secretary if a request therefors is filed within 45 days of the publica-
_t-ionofg‘eneralhotice. ey L s L AT R g T ol :
- If, by chance, actiial notice is not given to some unit of general local
“government, sucli an unintentional and wunplanned’ failure of the
-notjfication system shall not invalidats the proposéd regulation.
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\ ILR. 14104 adds a new paragraph (5) £6 secfion 4(f) which would
../ provide that any final regulation adding & species to the list must be
- published within 2 years after the notice of proposed rulemaking. Any
proposed listings not finalized within'2 years must be withdrawn, and
cannot agajn be Fropose_d unless Secretary determines that new infor-
matian is available which warrants 'such action: The paragraph pro-
vides thqt any listing whieh is proposed at the time OF the enactment
of these amendments would not have to be withdrawn until one year
after the date of enactment. VE e e TR

. The bill adds a new subsection (g{ to seotion 4 which would require
the Secretary to develop and imp ement recovery plans for listed
species. Such plans would be designed to ensure'the conservation or
survival of each listed species. Reeovery teams may' be appointed by
the Secretary, where appropriate, to aid.in -developing or implement-
ing a recovery plan for a particular species. Such plans shall be as
long and as detailed as is necessary and consonant with their purpose
of providing a framework for actions direoted at conserving or, at least,
insuring the survival of the subject species. Although recovery plans
are implicit in the Endangered Species Act, the Act does not specifi-
cally mandate recovery _}}lans._ As a result, recovery plans have been

given a low priority within the Endangered Species Act budget.
* The committee intends the Secretary to establish recovery teams to
assist with: (1) the development of plans; (2) periodic amendment
of plans; and (3) the implementation of the plans. The committee
hopes that the Secretary will appoint full-time professionals to insure
that planning and implementation proceed: expeditiously. '
Section 3 of II,R. 14104 contains extensive amendments to section 7

- of the Endangered Species Act of 1973 (16 U.8.C. 1536). %
. As under the present law, the Secretary is required to make sure
that all the programs adininistered by him are in concert with the
~ Ypurposes of the Endangered Species Act. Fach Federal agency is
directed to consult with the Secretary and to'use its authorities. to
~* further the purposes of the Iindangered Species Act by carrying out

conservation programs for listed species. =~ .. oo . . T ¢

Under H.R. 14104, each Federal agency is réquired to insure that
any action authorized, funded or carried out by it does not result in
species or habitat degradation unless the action has been exempted
under later provisions of the bill. In setting about to insure that its
actions will nof result in species or habitat degradation, each agency is
expected to make use of all available expertise both within its own
- ovganization and by consulting with the Secretaty, the Smithsonian
- Institution, the Marine Mammal Commission, or other qualified groups

or individuals,’ = R B e g8 g
Section 7(c)(1) requires that Federal: agencies insure that their
actions do not result in: (1) jeopardy to the continued existence, of an
endangered or thréatened species; or ( 2) the destruction or adverse
modification of any critical habitat of any such species. It is the
responsibility of each agency to review: its activities or programs to
ddentify any such activity or program that may affect listed species or
their habitat. If a Federal agency determines that its activities or -
programs may affect listed species or their habitat, the agency should

request assistance from the Secretary,’ -
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. Section 7(c) (2) defines the consultation process. If the Federal ac- ¢
tion agency or the Secretary detérmines that a proposed action mayyj
affect a listed species or its habitat, immediate consultation shall be ™
undertaken, The consultation will assist in the development of alterna-
tives to the proposed action, and will result in a written biological
opinion by the Secretary detailing whether the proposed action is likely
to jeopardize the continued existence of a lisbeg species or result-in the
destruction or adverse modification of its critical habitat. The bio-
logical opinion will also discuss the alternatives and modifications to
the proposed action which would avoid the impacts to the listed species
or their habitats, = b o et Tea e il cah e d s ;

- The search for alternatives:in the consultation process should be
limited to those that are “reasonable and prudent.” The committee does
not intend that the Secretary and the Federal agency should, at the
consultation stage, be required to:review all possible alternatives to
the agency action including those inconsistent with the project’s objec-
tives and outside of the Federal agency’s jurisdiction. It is the intent
of the Committee that the consultation process be completed within 90
days or such time as is mutually agreed upon by the Secretary and the
Federal agency. - R ki : :

The new Section 7(c) (3) is designed to stimulate the development
of additional biological information to assist Federal agencies in
complying with section 7. e 0 T il gy N .
- It requires Federal agencies, with respect to actions for which no
contract for construction has been entered into and no construction has
begun on the date of enactment of this provision, to ask the Secretary
whether any listed species is present in the area of any such proposed
action. In responding, the Secretary is to rely on the best scientific and
commercial data available. The end which this notification process is
designed to accomplish is the early discovery of and elucidation of any
conflicts between an agency action and a listed species. .

After being notified that listed species may be present, the Federa {
agency is required to conduct a biological assessment. The assessment
should concentrate on determining whether or not any listed species
presence is likely to be adversely affected by the agency action. No
contract for construction may be entered into nor may construction
begin while the biological assessment process is under way. The assess-
ment may be prepared in conjunction with the NEPA process. It is
the intent of the committee that this review process take place well be-
fore the exercise of agency discretion which would result in contracts
for construction, actual construction activities, or other potentially
destructive activity. ; G S R S TR

The committee notes that some biological assessments may harass or
harm listed species to the extent/that a permit would be required to
conduct the assessment. If that is the case, the Federal agency would
be required to apply to the Secretary for a permit under the provisions

The new section. 7(c¢) (4) of the act would further strengthen tho
consultation process. It prohibits any Federal agency from making
any irreversible or irretrievable commitment of resources once con-
sultation has been initiated if such commitment would have the effect
of foreclosing efforts to avoid the: adverse impacts on the species or
their critical habitat.
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y ILR. 14104 includes a new section 7(d) detailing the creation of
‘a review board and setting forth the manner in which applications for
a project exemption are to be processed. '
The exemption process is begun by the filing of an application with
the Secretary by either the Federal agency, the Governor of the
State in which the agency action will occur, or an applicant for a
permit or license required under Federal law. The reference to States
in which the agency action will occur is intended to apply to those
States wliere the project, species' and critical habitat are located. It
is not intended to include States whose only nexus to the agency action
is the issuance of a Federal permit, license or grant. An application
may only be filed if, after consultation, it is the Secretary’s opinion
that the agency action may result in species or habitat degradation.
The application must be filed within 90 days after completion of the
consultation process. The application must contain a sbatement detail-
in%the reasons why the agency action'is qualified for an exemption.
pon receipt of the application for exemption, the Secretary must
promptly notify the Governor or Governors of any State(s) in which
the agency action is being carried out and request their appointment
of & member of the review board. The committee intends the Secretary
to have sole discretion to deternine which States are affected by the
Endangered Species Act conflict and which Governors should be noti-
fied under this provision. . :

The review board is to consist of three members. One is appointed by
the Governor or Governors, one by the Secretary, and the third is
selected by the first two within 15 days of the appointment of the
second. If the two appointees are unable to agree on a third member,
the Endangered Species Committee is directed to select the third
member. : " g

Within 60 days of receiving the application, the Secretary is to sub-

Amit to the review board his written views on the matter and his

/ recommendations as to the final disposition of the matter.

- The review board is given 60 days after the appointment of its
third member to make its initial determinations. A longer period of
time may be taken if agreed to between the Secretary and the agency.
The board acts by majority vote in determining whether the Federal
agency has met three requirements which are preconditions to further
action on the exemption application. First, there must be a determina-
tion that the agency has consulted with the Secretary in good faith
and has made a reasonable and responsible effort to consider modifica-
tions or alternatives which would avoid species or habitat degradation.
Secondly, the agency must have conducted a biological assessment. if
one is required-under new section 7(c) (8). Thirdly, the agency must
have made no irreversible or irretrievable commitment of resources
as prohibited under section 7 (c) (4). 13 : :

If the review board makes a positive determination on these three
matters, it may proceed to conduct a hearing and forward a recom-
mendation on the matter of whether or not an exemption should be
granted. A recommendation favoring an exemption may be made to the
Endangered Species Committee if a majority of the review board
finds, after conducting a formal adjudicatory hearing, that: (1) there
are no “feasible and prudent” alternatives to the agency action; (2)
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the benefits of the agency action clearly outweigh the benefits of al- /1
ternative course of action consistent with conserving the species or its!i:
critical habitat, and that such action is in the public interest; and (3)
the action is of national orregional significance. . =, . L
. The terms “feasible and prudent’ a tema._tives;at‘e'ihténdgd to insure
that the review board evaluates a wide variety of alternatives to the
agency action before recommending an exemption from the act. Dur-
ing the consultation process, the . ecretary and the Federal agency
are_required to evaluate a narrower range of possible alternatives
to the proposed action.-The committee believes that the search. for al-
ternatives before the review board should be significantly larger than
during the consultation stage. Section 7. consultation is intended to
focus attention on the agency action, its. objectives, and the aspects
of the agency action which, gave rise to the problem initially. The
focus of a section 7 consultation should be on solving the problem in
a way which is. clearly within the jurisdiction and expertise of the

consulting parties. . . . 37 DN
In contrast, the review board and the Endangered Species Com-
mittee should focus on a wider variety of alternatives. Their search
should not.be limited, to. griginal -project objectives or the acting
agency’s jurisdiction.: The -Committee does intend that. the review
board should only consider, alternatives whicl are both. technically

capable of being constructed and prudent to implement., - :, -

- The second ‘criteria considered by the review ;board involves an
evaluation of the benefits of the agency action and an evaluation of
the benefits associated with, alternatives which would avoid an adverse
impact on the species or its habitat,.. . . LT 0 S g S
In.the context of this provision,: the committee intends that the
term “benefits” shall include, but not be limited to, ecological and
economic considerations, Among the, economic criteria which-may be
examined and. considered by the review board and the Endangered
Species Committee are those set: forth in OMB Circular.A+107 and in{

Iixecutive Order 11949. These include . e & AL SN
(1) the cost impact on consumers, business markets, Federal,
- State, and local governments; , = . e T :
- (2) the effect on productivity of wage earners, businesses and

-government ; T R o i
(3) the effect on competition; ;.. .. ST e e g
(4) the effect on supplies of important materials, products, and
' gervices;’ : G Bl e "

7. (5).the effect on employment;and .. .., . S5y
" ++ (6) the effect on energy supply and demand.. . q it 7.

Tlie’ Committee does not intend, however, that"the!review board
nd Endanjrered Species Colnmittes ‘evatuation should be limited to
these criteria. They should also ¢énsider ‘thé -national interest, in-
cluding actions authorized, funded or earried out by the Secretary
of Defeiise; the esthetic, ecological, educational, histotical, recreational
and scientific value of any endangered or threatencd $pecies; and any
other factors deemed relevant. A G I R e
- The committee notes that the amendmént requiires the review board
and the committee to balance the benefity associated with the agency
action against the benefits associated with alternative courses of action.

AT o R T e 1
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They should not balancé thé benefits of ‘the action-against the value

associated with the listed species. 1!« ¢ o . £ L oy
. To be “in the public interest,” an agency action must affect’ some
interest, right or duty of the community at large ih a way which they

wouild perceive as positive. ;7" i

* The third finding required béfore thé board. may recommend that
an exemption be granted is that: the agency action be of “national
or regional significance.” The term “regional significance” is not in-
tended ot refer merely to projects which affect more than one State.
Rather, the committee believes:that the review board and the En-
dangered Species Committee should evaluate the nature, as well as the
scope of the project, in their determination of whether an action is
nationally or regionally significant. As an example, the committee!
believes that an action affecting the Port of Sacramento, in California,
would be regionally significant.” - ot non s T
- Unless otherwise agreed between the applicant and the Secretary,
the review board has 180 days after the initiation' of the hearing to
submit its recommendation: The recommendation shall ‘include the
board’s view on the propriety of granting an exemption as well as any
reasonable mitigration and enhancement measures to be considered:
_L)y-'thg committoe. riii sin it el toees b T Ch SRR T T R
The record of the review board’s:proceedings is to. be transmitted
to the Endangered. Species Committee along with the board’s recom-
mendation. The review board has the power to request on a non-
reimbursable basis the assistance of agency personnel from the head
of any Federal agency. This would include the power to request the
services of an administrative law judge to assist in the conduct of the
* hearing. The review :board should: make maximium use of this proce-
dure and should minimize reliance on personnel provided on a reim-’
bursable basis by the GSA. Even if the review board procures the
services of a hearing examiner, the committee intends the members of
/ the review board to be physically present during the hearing. The
- committee believes that the presence of the review board during the
formal hearing will assist in the development of a sound and compre-’
hensive recommendation to the Endangered Species Committee. -
The committee does not intend that either thé review board or the
Endangered Species Committee should be considered as Federal agen-’
cies except as provided for in the bill/ The Federal Advisory Com-
mities Aect 'shn{l not be applicable fo either the review boards or the
Endangered Species Committee. /1 . 1w o i Bhe
Section 7(e) establishes the Endangered Species Committee. The.
committee is to be composed of six members : The Secretary of Agricul-
ture; the Secretary of the Army; the Secretary of the Interior; the:
Administrator of the National Oceanic and Atmospheric Administra-
tion; the Chairman of the Council on Environmental Quality ; and
the Governor or Governors of the State or States within which the
agency action in question will ocenr. = . T
+ The committee is to meet at the call of its Chairman, the Chairman
of the Council on'Environmental Quality. It has 90 days from the date
it receives the review board’s recommendation to decide whether or
1(10;, to grant the agericy action an exemption from new subsection 7(c)
1 4 : R . 1 : ;
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‘An’ exemption ‘may only be grinted' by four'of the committee’s’
members, voting in person, and after a determination is made on the.
record. The committee may base its déetermination on the record devel-
oped by the review board, but has the power to itself receive testimony
and evidence. The committee does not expect the Endangered Species
Committee to conduct a second final adjudicatory hearing. The criteria
the committee is to use in making its determination are identical to,
those considered by the review board in making its recommendation.
If the committee grants an exemption; it must require reasonable miti-
gation and enhancement measures be taken by the successful applicant.

The phrase “reasonable mitigation and enhancement measures” is.
used in several places in the legislation to describe actions which shall
be taken by an applicant which receives an exemption. The required
actions must be “reasonable” in their cost, likelihood of protecting the
listed species, and the availability of the technology required to make
them effective, and other considerations deemed relevant by the En-
dangered Species Committee. The explanation of the phrase in new
Section 7(f) (2) makes it clear that “reasonable mitigation and en-
hancement measures” are those actions by the applicant which are
necessary and appropriate “to minimize the adverse effects of the
agency action” on the species or habitat in question. Live propogation,
transplantation, and habitat acquisition and improvement are men-
tioned as specific examples of actions a successful applicant might be
required to take. ; : i . _

The Committee’s final determination is subject to judicial review in
the district court for any district where the agency action will be
located. This refers to the location of the project where the project
will be carried out, and not the district where a permit or license might
be issued. i :

The Committee may not grant an exemption if the Secretary of
State gives it written certification that the granting of the exemption
and the resultant agency action would violate an international treaty
or other international obligation of the United States. The certifica-
tion must be made within 60 days after the Committee receives the ap-
plication for exemption and must be published in the Federal Register.
The phrase “other international obligation” should be understood to
mean a formal, legal obligation of the United States Government. This
provision would apply to the Agréement on the Conservation of Polar
Bears, signed November 15, 1973; the U.S.-Japan Migratory Bird
Convention; as well as the recently ratified U.S.-Russian Migratory
Bird Treaty. ' B e b hebt e

When the Committee formally issues its order exempting an agency
action, any reasonable mitigation and enhancement measures must be
spelled out in the document. New section 7(h) makes it clear that
such measures are to be carried out and paid for by the party receiving
the exemption. In the case of a Federal agency action, the mitigation
and enhancement measures required under 7(f) must be authorized
by the Congress prior to implementing the action. Such measures would
also have to be funded by the Congress concurrently with all other
project features. The reasonable mitigation and enhancement measures
required under 7(f) must actually be funded and carried out for the
exemption to be effective. ; 5

{
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The costs of the mitigation and enhancement measures are to be
Bconsidered project costs for all purposes except for the computation
~ of benefit-cost or other ratios. :

Agencies receiving an exemption are required to submit annual
reports to the Council on Environmental Quality describing compli-
ance with ordered mitigation and enhancement measures.

The bill adds a new section 7(j) which would allow the President to
‘grant an exemption for replacement and repairs on public facilities
-necessary to prevent recurrence of a natural disaster which resulted in

a Presidential declaration of a Federal disaster area.

- H.R. 14104 adds a new Section.7(k) (1) which indicates that the
-granting of an exemption is not a major Federal action for the pur-
poses of the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.) if an environmental impact statement. which discusses
impacts on endangered or threatened species or their critical habitats
has been prepared on the agency action.- .~ .. = :

The committee included section 7(k) (2) in recognition of the fact
that even though a project might be exempted from the requirements
of section 7, section 9 of the act would still prohibit the “taking” of
any endangered animal species. g -

ection 4 of H.R. 14104 authorizes appropriations to the Depart-
- ments of Interior and Commerce to carry out the purposes of the act
through fiscal year 1981. . : w - -

‘Section 5 of H.R. 14104 defines a number of terms used in the En-
dangered Species Act. ; :

The term “critical habitat” is defined for the first time. The defi-
nition is modeled after that found in present Department of the In-

.terior regulations. Under the -present regulations, critical habitat
includes air, land or water areas—the loss of which would appreciably
decrease the likelihood of conseérving a listed species. Under the present
regulations, the Secretary could designate as critical habitat all areas,
the loss of which would cause any decrease in the likelihood of conserv-
ing the species so long as that decrease would be capable of being per-
ceived or measured. - . et : :

- In the committee’s view, the existing regulatory definition could con-
ceivably lead to the designation of virtually. all of the habitat of a
listed species as its eritical habitat.

Under the definition of critical habitat included in HL.R. 14104, air,
land or water areas would be designated critical habitat only if their

loss would significantly decrease the likelihood of conserving the
species in question. The committee believes that this definition narrows
the scope of the term as it is defined in the existing regulations.

Section 5(2) of H.R. 14104 redefines the term “species” as it is used
in the act. The existing definition of “species” jn the act includes sub-
species of animals and plants, taxonomic categories below subspecies
in the case of animals, as well as distinct populations of animal “spe-
cies.” The definition included within the committee bill would exclude
taxonomic categories below subspecies from the-definition: as well as
distinct populations of invertebrates. - - = . - - .-

Section 5(4) of H.R. 14104 defines “species or habitat degradation”
_to include of the following effects:-(1) jeopardy to the continued

existence of any endangered or threatened species and/or (2) the de-
struction or adverse modification of any critical habitat of such species.
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the relevant Federal agency, and to insuring that an adequate biologi-
cal assessment has been conducted. The goals can also be met—in «f
more eflicient manner—by giving the same functions to a single consul-
tation examiner as suggested during committee deliberations by Con-
gressman Dingell. This option would serve the desirable purposes of
encouraging full consultation, screening the Endangered Species Com-
mittee from needless work, and streamlining the exemption mechanism
in the committee bill. e U MO e L R
The application for an exemption* <~ . =0 -1 LT 2
The proposed new section 7(d) to the Endangered Species Act con-
tained in section 3 of the committée bill givés-ths felevant Federal
agency, the affected Staté Governor, and the particular permit or li-
cense applieant the ability to seek dii exemption firom thé Endangered
Species Act. We question the wisdom of allowing the permit or li-
cense applicant the right to réquest such an exemption., =~ = :
~ Under the committee plan, a request for an exemption would set in
motion & year long bureaucratic. exéré¢isé involving six, or seven Fed-
eral Governinent agencies, State srid local officials, piiblic hearings,
exhaustive staff work, and the possibility of judicial review. Since
there will exist a tremendous incentive for license applicants ta seek an
exemption, we think it reasonableé to réquiré that sucli & request have
the support at least of the affected State Governor er the Federal
agency involved. i, o R Sy D e :
As currently drafted, we fear that the exemption process—which
was intended to handle only those very rare cases of true conflict under
the act—will be flooded with cases of dubious merit. This will result
in a squandering of time and resources in a manner not intended by the
proponents of the compromise proposal. ..: e

Standards for an exemption: . ;. wo oz Lo T
The committee bill provides that one of the criteria for an exemptiong
is that the project is of “tregional sighificance.” This criteria is signifif
cantly less stringent than that which was proposed in the original’
Dingell-Forsythe proposal—that the project is “required in the na-
tional intetest”. In addition, it should be recognized that the En-
dangered Species Act was written to protect the national interest in
preserving various species of plants and animals. One of the findings
of the act specifically states that, “these (endangered) species of fish,
wildlife, and plants are of esthetic, ecological, educational, historical,
recreational and scientific value to the nation and its people.” ;
Although we agree that an exemption procedure sEould be estab-
lished for very special situations, we believe that any exemption cri-
teria should be narrowly drawn and should allow exemptions to occur
only when the national interest cleatly requires that this should occur.

Membership of the Endangered Species Committee ..., . .
- One of the changes made at thé time the subcommittee agreed to the
compromise wias the decision to bliminate thé' Administrator of the
Envirorimerital Protection Agency from the exemption committee. Wo
believe that this wasanerror. - : -+ . o e
Clearly, the Administrator of the EPA is qualified to serve on the
committee. We see no justification for excluding his scientific and en-
vironmerital expertise from committee deliberations, ~~ -




ADDITIONAL VIL‘WS

The Merchant Marine and Fisheries Committeo a,pproved a blll
which was designed primarily to assure.its s Eleedy passage. on the
House floor. It consists of a compromise which fully satisfies no single
member of the committee, but which was approved because of the
urgent need to authorize the continued enforeement of the Endangered
Species Act during the com

- Representatives John Di m%l and Edwin Forsythe desérve’ partlc-
ular credit, we feel, for thelr efforts to maintain the basic integrity
and etrenwth of the ori iginal Endangered Species Act. If the.committee
had had more time to consider this bill, we are confident that the lead-
ership of these two members would ha.ve produced a bill supenor in
many respects to the compromise product which did emerge. .. .

The views which we express here are not meant to express oppos:~
tion to, or condemnation of, the overall committee bill. They are, how-
ever, intended to suggest alternative solutions to some of the issues
raised in the bill in case the compromise should be cha.]]enged on the
goor, or if changes are considered in conference negotlatlons with the

enate. e il - SEi

The role of the Review Boa:rd etk ot S i

The committee bill requires that' both ‘the Rewew BOard and the
Fndangered Species Committes make the following sub}ectl‘ve policy
judgments when deciding whether or not to recommend an exemptmn
o0 the Endangered Species Act:. = - -

j : 1. There are no feasible and prudent altema.tlves to the agency
action;

2. The beneﬁts of such action clea.rly outwelgh the beneﬁts of
alternative courses of action consistent with conserving the species
or its critical habitat, and such action is in the public interest ; and,

8. The action is of regional or national significance. .

‘We believe that these judgments should be made solely by the
Endangered Species Committee. The requirement that a Review, Board
also make- these determinations is duplicative, it assumes, that the
members of these Board will be qualified to make informed,. expert
judgments of this type, and it allows a political judgment to be mado

- by a group not subject to public scrutiny. The decision to. condemn
a form of life to.extinction should not be made by threeltemporary
employees of the Federal Government.

Since the exemption committee is granted the fi nal word in any
case, tliere is no need for the review board to cover the same! ground.
The major function of these boards should be to screen from committee
consideration those exemption apphca.tlons which are obviously with-
out merit, or which concern projects about which the ougmal consul-
tation process has not been satisfactorily completed. ol

These goals can be met by limiting the three member Roview Boards
to examining the effoits-at consultatlon betwéen the Seérétary::and
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[AUTIORIZATION OF APPROPRIATIONS i
[Sec: 15. Except as authorized in section 6 of this Act, there are’
guthorized to be appropriated— - i
" L(1) not to exceed $10,000,000 for the fiscal year ending June 30,
1976, not to exceed $1,800,000 for the fiscal transitional period ending
September 30, 1976, and not to exceed a total of $25,000,000 for the fiscal
i'ca.r ending September 30, 1977 and the fiscal year ending Septem-
ser 30, 1978, to enable the Department of the Interior to carry out such
,Rmct.ions and responsibilities s it may have been giyen under this
: ct;'and Tl i '-'.'.' R Ve R SR L rj 'I’1. it
" [(2) not to excesd $2,000,000 for the fiscal year ending Juile 30, 1976,
not to exceed $500,000 for the fiscal transitional period eﬁﬂiﬁﬁptem-
ber 30,1976, and not to exceed a total of $5,000,000 for the fis 1 year
tnding September 80, 1977 and the fiscal ‘year ending'September 30,
1978, to enable the Department of Commerce to carry out such func-
tions and responsibilities as it may have been given under this Act.]

- AUTHORZATION . OF:' APPROPRIATIONS ' *

Ske. 15. Except as authorized in section 6 of this Act, there are au-
thorized to be appropriated— ~ .. T, L4

(1) not to exceed $25,000000 for the fiscal year ending Septem~

ber 30,1977, and the fiscal year ending September 30,1918, not to

exceed $23,000000 for the fiscal year ending September 30, 1979,

not to exceed $25,000000 for the fiscal year ending September 30,

1980, and mot to ewceed $27,000,000 }/o'r the fiscal year. ending

. September 30, 1981, to enable the Department of the Interior to

_carry out such functions and, responsibilities as it may have been

given under this Act; and & S

(2) not to exceed $5,000

1980, and mot to ewceed $3,500000 for the fiscal year ending
September 30, 1981, to enable the Department of Commerce to
carry out such functions and responsibilities as it may have been
givenunderthis Aet, LR e e e
- Skc. 16. This Act shall take effect on the date of its'enactment.
n_rmﬁ'n_'uumu' fho&ﬂbﬁoﬁhcﬁép;ﬂ&é ) i

Skc. 17. Except as otherwise provided in this Act, o provision of
this Act shall take precedence over any more restrictive conflicting
provision of the Marine' Mammal Protection Act of 1972.

000 for the fiscal year ending Septem-

ber 30, 1977, and thel fiscad year ending September 30, 1978, motf(:
to exceed $8,500,000 for the fiscal year ending September 30, 1979}
not to exceed $3,000,000 for the fiscal year ending September 30, ™

il
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4. Review Board

7 The Review Board would be constltutlona.lly eonstltuted were all
of its members appointed pursuant to Art. II, §2 cl 2 i.e., either by
the President or the Secretary.* -

B. The Endangered Species C’mmttee e

If voting rights were denied to the Governors of t.he aﬁ'eeted Stetes,
we think that they could otherwise participate.in the Committee de-
cisions without casting doubt on those decisions. Because they hold
their position by virtue of bhelr state oﬂice’, we do not believe that the
formality of a Presidential “appointmént” of :tliem to the Committee
would solve the constitutional problem.: ', -

Department representatives have discussed the concerns noted above
with the committee staff.'We will be happy to continue to wo1k 'w1th
the staff in order to obviate the problems noted. -

-The Office of Management and Budget has advmed that, there is no
ob]ectlon to the submission of this report :Erom bhe staudpomt of the

b praant

Adm.lmstratlonsprogram ERITES TR AR I PO
Sincerely; . S T e
PATRIGIAM WALD
Asswtant Attmmy General.
U e e CIIANGES IN LxxsTING,LAW i

In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, as amended, changes in existing law made by the
bill; as reported, are shown as follows (existing law proposed to be
omitted is encloeed in black blackets, new matter. is printed in italic:
e\lsung law in which no change i is pl'oposed 15 Shown in roman) :

Exp ANGERED ‘%rmrr.s Ac'r OF 19'?3 AS AJ\H‘NbED

(16 U.S.C. 1531-1543 ; Pub. Law 93-205) -

AN ACT To prowﬂe for ﬂlL conservation of endangered and threabened SDeLIee of
ﬁsh wildlife, and plante, and for other purposes ;

b’

P(, it enacted by the Senate and House of Re;m‘eaentatwes of the
United States of Awmerica in Congress assembled, That thlb Act may
l)L c1ted as the “Tindangered Spee] esAct of 1973”. ¥

- TABLE 01‘ OONTDNTS i
[ B B

Sec. 2, l-‘mdingq, purposes, and policy. .

See. 3. Definitions. | :

Sec. 4. Determination of endﬂngered species and threatened specles

Sec. 5. Land ‘acquisition. : ! !

Sec.-fi Cooperation with the States, P b e b

Sec. 7. Interagency coopetation. . .. e o e 0

Sec. 8. International cooperation. i

Sec. 9. Prohibited acts.

Sec. 10. I2xceptions.

See, 11, Penalties and eufurcemeut e

See. 12, Endangered plants. - i ST

Sec. 13, Conforming amendments‘ P {:

Sec. 14. Repealer. . it

Sec. 15. Authorization ot approprifltions -

Sec. 16. Effective date. 5

Sec. 17. Marine Mammal Proteetion Act 0t 1972
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Amendments of 1978,” as reported by the Committeée on Merchant Ma- £
rine and Fisheries on September 19,1978, = . - i
This Department takes no position on the merits of this legislation,

however, we would like to discuss those portions of Section 3 of the
bill which provide for the establishment of a “Review Board” and an
“Kndangered Species Committee.” In our opinion, the procedure for
establishment of these bodies raises issues of a constitutional dimension.
Under that section these new entities would review and act on applica-
tions for federal project exemptions under the Endangered Species
Act. Specifically, in the case of an application for exemption, the Re-
view Board, after making certain threshold determinations infor-
mally, would make findings on the record after a formal adjudicatory
hearing under the Administrative Procedure Act; and these findings
would serve as a basis for the board’s recommendation on the exemp-
tion question. This recommendation would then be presented to the
Endangered Species Committee which would make an independent de-
termination on the exemption question in accordance with standards
set forth in the amendment. The Committee’s' decision would be the
final action in the administrative process and would be subject to judi-
cial review, Attorneys designated by the Committee would represent
the Committee in any review proceeding.. N AR TR L
~Under the bill, the adjudicatory and ancillary poivers exercised by
the Committee fall clearﬂy within this category of functib‘ns which, un-
der Buckley v. Valeo, 424 U.S. 1 (1976), may be exercised only by
persons who have been appointed pursuant to Article 11, § 2, cl. 2 of
the Constitution. Five of the six members of the' Committee are to be
appointed in accordance with that clause, but the sixth (the Governor
of the State in which the-agency .action in question will oceur) will
not be appointéd in that way. Under Buckley v. Valeo, supra, the
constitutionality of the Committee is in substantial doubt because of
this infirmity in the appointment mechanism. A ’

“We have similar concerns with regard to the Review Board. Because {;
the Board's ultimate powers are only recommendatory, it eould be '
argued that its powers are “sufficiently removed from the administra-
tion and enforcement of public law to allow [them] to be performed
by™ persons not appointed pursuant to the Appointments Clause. /d.
at 141. But under at least one interpretation of the bill; the Board
would have effective power, in some cases, to take dispositive action
with respect to applications, since it need not consider an application
at all unless it determines that certain preliminary rec uirements have
heen met. See Subsection (d{(ﬁ). The Review oa;ré must consider
an application on the merits before the exemption question can reach
the Committee. This apparent screening function plays a central role
in the administrative scheme, and for this reason we believe it difficult
to argue that the Review Board isnot engaged in “administration and
enforcement of public law.” Accordingly, we think that the mecha-
nism for appointing Board members should conform with the Ap-
pointments Clause. Under the bill, two members of the Board (the
appointee of the Governor of theé affécted’ State, and the member ap-
pomted by that appointee and the appointee of the Secretary of the
Ipterior) are not appointed in ficcordance with the Appointments
_*These infirmities could be corrected as follows: . ;. - ;

e et Bt B L S B 2 e e B
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A - In addition, the bill provides authorizations of $23 million for fiscal
i year 1979, $25 million for fiscal year 1980, and $27 million for fiscal
" year 1981 to the U.S. Fish and Wildlife Service (USFWS) to carry
out its responsibilities under the Endangered Species Act. 1t also au-
thorizes the appropriation of $2.5 million in fiscal year 1979, $3.0
million in fiscal year 1980, and $3.5 million in fiscal year 1981 to the
Department of Commerce for the National Oceanic and Atmospheric
Administration (NOAA). i
- 5. Cost estimate :

[Fiscal years; in millions of dollars]

: Fiscal year—
1979 - . 1980 .19l 1982 1983
Eation Sl ko 260 285 i Moo i
?:g;m";'“m‘n etk ' L 24.4 . 28.3 30.9 - ) B

Note: The costs of this bill fall within budget subfunction 303,

6. Basis of estimate: The authorization levels are those stated in the
bill and are assumed to be fully appropriated. Costs are estimated by
applying a 2-year outlay rate to the level of appropriation authorized
for NOAA, USFWS, and the expenses of the review committees.
Spendout rates for NOAA and USFWS were developed in consulta-
tion with agency staffs. It was estimated that the 2-year outlay rate for
the appropriation provided for the review committees would be 60
percent the first year and 40 percent the second year.

7. Estimate comparison : None. .

8. Previous CBO estimate: A cost estimate was prepared on Marc
22, 1978, for H.R. 10883, as ordered reported by the House Committee
on Merchant Marine and Fisheries, This bill provided the same author- -
ization as H.R. 14104 for the U.S. Fish and Wildlife Service and the

Al

)Nationa] Oceanic and Atmospheric Administration. The only addi-

ijtional cost of H.R. 14104 is related to the higher authorization of
¥ $500,000 for the expenses of the review boards and the Endangered
Species Committee. S o :

CBO also prepared a cost estimate on May 12, 1978, for S. 2889, as
ordered reported by the Senate Committee on Environment and Public
Works. This bill provided higher authorizations for fiscal years 1979,
1980, and 1981. The bill also established an Endangered Species Com-
mittee. :

9. Estimate prepared by James V. Manaro. '

10. Estimate approved by: C. G. Nuckols for James L. Blum, As-
sistant Director for Budget Analysis.. : ;

DepARTMENTAL REPORTS

H.R. 14104 was the subject of a report Ifrom‘ the Department of Jus-
tice. This report follows: : ST .

' ' DeparRTMENT OF JUSTICE,
: Washington, D.0., September 22, 1978.
Hon. Jou~n M. Murrnv, : : : -
Chairman, Committee on Merchant M arine and Fisheries,
House of Representatives, Washington, D.C.

Dear Mr. Crzamaran : We would like to proffer the comments of the
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Conreriance Wit Crause 2(1) (3) or Rune XI : {

" With respect to the requirements of clause 2(1) (3) of Rule XI of?
the Rules of the House of Representatives—

(A) The Subcommittee on Fisheries and Wildlife Conserva-
tion and the Environment held eight days of oversight hearings
on the Endangered Species Act during the 95th Congress.

(B) The requirements -of section 308(a) of the Congressional
Budget Act of 1974 are not applicable to this legislation.

(C) The Committee on Government Operations has sent no re-

" port to the Committee: on Merchant Marine and Fisheries pur-

~“suant to.clause 2(b) (2). of Rule X. :

(D? A letter was received from the Dlrectm of the (‘ongles-
sional Budget Office pursuant to section 403 of the Congressional
Budget Act of 1974 in reference to H.R. 14104 and follows
herewith.

U.S. ConaRress,
CONGRESSIONAL BupgeT OFFICE,
' Washmgton .D C., September 22, 1978.
Hon. Joun M. Mureny,
Chairman, Committee on "Merchant Marine and therws,
U.8. House of Representatives, -
Washington, D.C. : ;

Dear Mr. CHAIRMAN : Pursuant to sectlon 403 o:E the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for ILR. 14104 the Endangered Species Act
Amendments of 1978.

Should the committee so desn‘e, we worild be pleased to provide
further details on the attached cost estimate.

Slncerely,

ROBERT A. LeviNE
(For Ahce M. Rivlin, Director). (

OONGRE‘?»SIONAL DUDGET OFI‘IGI‘- COST ESTIMATE

‘SepTEMBER 22, 1978.

1. Bill No.: H.R. 14104.

2. Bill title : Endangered Species Act Amendments of 1978,

3. Bill status: As ordered by the House Con‘umttee on Merchant
Marine and Fisheries, September 19, 1978. -

4. Bill purpose: The bill establishes an Endangered Species Com-
mittee and requires the formation of review boards to examine the de-
cisions of the Secretary of the Interior'as to whether an agency’s ac-
tion would be hazardous to endangered species and their critical habi-
tat area. Such a determination by the é)ecretary would prohibit the
agency’s action. Except in special cases, such as cases relating to inter-
national treaty obligations as determined by the Secretary of State or
cases pertaining to disaster are as dec]aredyby the President, the En-
dangered Species Committee would make the final govcrnmcntnl de-
cision by either approving or dJsappl oving the agency’s action. If an
agency exemption is granted for pertinent reasons, any person may ob-
tain judicial review of the decision. This bill provides an authoriza-
tion of $500,000 in each of the fiscal years-1979, 1980, and 1981 to cover
the expenses of both the Committee and the review boards.
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before, on, or after December 28, 1973, would also be exempted from
the provisions and prohibitions of the Act. A

In order to encourage breeding of raptors in captivity, the domestic
captive-bred progeny of all raptors legally taken from the wild after
December 28, 1973, shall be treated:the same:as those of raptors cap-
tured prior to enactment of the present law. This is designed to allevi-
ate human pressures on wild raptor populations. It will also increase
the gencti¢ diversity of captive populations and further encourage
domestic' production of raptors for conservation, recreational,‘scien-
tific and breeding purposes. When domestic! captive-bred raptors are
‘intentionally released and returned to & wild state for conservation and
reintroduction purposes, such raptors are thereafter entitled to the full
protection of theact.” =~~~ " e R R B

The Secretary may require the owners of all exempted raptors to
keep records and I'equireg bands or other pérmanent markings to dis-
tinguish them from wild birds. The records and inventories may be
inspected by agents of the Secretary at reasonable times. These rec-
ords, permanent markers and inventory procedures should not unnec-
essarily duplicate those ‘now required: under the Migratory Bird
Treaty Act for special purpose permits and:falconer’ permits. The
Secretary may promulgate such reasonable regulations which allow
for the use, exchange, movement, import 'or export. of legally held
raptors or their domestic captive-bred progeny. AN TR R Tl
** Nothing' in this:amendment shall ‘be constraed as a diminution of
the -protection of wild populations‘of raptors under the act. = ¢ ..:t
- ‘Seetion 11 of H.R: 14104 amends section-10 of the act by exempting
certain antique articles other than scrimshaw from the application of
sections 4(d) and 9(a) ‘of the act. Such articles are.exempt, from those
sections if they were made before 1830, are composed in whole or part.
of any listed species, have not been repaired or modified with any
listed species part or product thereof prior to enactment of the Act
(December 28, 1973), and enter the United States through a port
" specially designated by the Secretary of the Treasury.

The committee chose the 1830 date ‘with the understanding that
antique articles produced priod to this date can be readily distin-
guished from those made after 1830.

R

‘TI}!:‘ L

a + Cost oF THE LiEGISLATION "' e

In the event the legislation is enacted into law, and the moneys au-
thorized are fully appropriated, the committee estimates the maxi-
mum cost to the %‘eder&l Government—after comparing and .analyz-
ing the information supplied by the Government agencies and their
renresentatives and the Congressional Budget Office—for the 3 year
extension of the act wonld be $26 million for fiscal vear 1979: and
$28.5 million for fiscal year 1980; and $31 million for fiscal year 1981.

* INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1) (4) of Rule XI of the Rules of the House
of Representatives, the committee estimates that the enactment of
H.R. 14104 would have no significant inflationary impact on the prices
and costs in the naticnal economy, ° fa : - ik
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By inserting this new phrase, the committee does not.intend to modify
‘the definitions of these terms as presently defined by the agencies orf
.the Supreme Court in 7'ennessee Valley Authority v. Hill et al.
- Section 7 6f H.R. 14104 amends'section 6 (c) of the Act to allow the
“Secretary of the Interior to enter into cooperative agreements with the
States for the management and conservation of listed species of plants.
"This amendment will permit States ‘which develop an ‘adequate and
~active program for the conservation of listed plantsta receive Federal
‘grant-in-aid in'the same mainer as States now receive funds for resi-
_dent species of endangered and: threatened. fish'and wildlife. - :
"“Section 8 of H.R. 14104 amends ‘section 11 of the Act) the penalties
“and enfoicement section. All changes to this section have been made
"after extensive consultation’ with' the Departiment of Justice. © -
" The damendment reduces the strict liability penalty foriothers than
importers and exportérs to $500, makesicriiminal violations of the act
.a gengral rather than a.specifi¢ intént ¢rime; dnd subjects importers
‘and exporters of fisli and wildlife nd plants to strict liability penal-
ltiBSOf up t0$110,000. —r’ “ab piln it ".‘.=|5|i']'f, I _:i_"_'-,'..'f f -’!.'>.'.---' it
‘' By deleting from the civil penalty and eriminal provisions of section
11 the,phrase, “commits an act which violates;” the committes intends
“only. to makKo it ‘cléar that'the aét’s ¢ivil and’ ¢riminal sanctions apply
‘to violations involving hn oinission or failure toé sct as well‘astoviola-
tions involving the commission of a prohibited act. The committee doés
“not inténd to make knowledge ‘of thé law ‘an elemeént of either civil
penalty or crimina] viplations of the Act. In furtherance of this intent,
“the' committee has reduced the standard for criniinal violations from
-tc"villfﬂny,-’ to “knoWingTjr”.’ ot Petba. Mk Wy Jeakdd G e
_ Under the amendment provided ‘in FL.R. 14104 &' téurist who -
knowingly imports a listed species into the United 'States could not. be
fined more than $500. The committea assumes that in most cases, law
“enforcement officials will seek the forfeiture 'of the itém rather than
“impose a civil penalty. The committee emphasizes that the strict lia-(
“bility provision which applies to persons engaged in the business an an -
importer or exporter of fish, wi](ﬁif.e or plants does not apply to com-
“mercial fishing operations which may import fish products into the
United States for purposes of human or animal consumption as a part
of their business. . b, oo A g b s
. Section 9 of H.R. 14104 provides the Secretary and the Secretary of
- Agriculture with the authority to acquire land for the conservation of
listed species including plants. The current act limits this guthority
to the Secretary of the Interior.” =" 7 -« o
Section 10 of HLR. 14104 provides an exemption from the prohibi-
~tions in the act for the raptors legally held in captivity or in a con-
‘trolled environment on the date of enactment of the Endangered
Species Act, as well as the progeny of such raptors. Prohibitions con-
‘tained in the present law to prevent commerce in endangered species
have impeded captive breeding efforts by responsible falconers, con-
servationists, and biologists.- ' ' oo
- Unless specified in other laws, H.R. 14104 would exempt raptors
~held prior to the enactment of the Endangered Species Act of 1973
from the provisions and prohibitions of that act. The doméstic captive-
" produced progeny of any such legally held taptor, whether produced
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pecification of critical habitat

Critical habitat is defined as that air, land, or water arca the loss of
which would significantly decrease the likelihood of conserving a par-
ticular endangered or threatened species. Such habitat, if any, 1s speci-
fied at the time the Secretary of Interior proposes to list a new species
as endangered or threatened, a matter which is the subject of public
" notification, meetings and an opportunity for a hearing under the cur-
rent bill.

By definition, the designation of critical habitat requires an objec-
tive, scientific assessment on the part of the Secretary of Interior. The
committee bill, unfortunately, ignores this fact by requiring the Secre-
tary to consider economic impacts when designating critical habitat
for invertebrate species, and by empowering him to exclude all or part
of a biologically critical area on purely economic grounds.

In effect, then, the Secretary is given broad power to grant exemp-
tions to the Endangered Species Act through a simple, unilateral ad-
ministrative determination of his or her own. This 1s a process which
stands in sharp contrast to the laboriously constructed exemption proc-
ess, with its clear standards and procedural safeguards, which makes
up the heart of the committee bilf

We want to emphasize that we do believe that economic considera-
tions should be considered when weighing the desirability of granting
an exemption to the Endangered Species Act. We simply believe that
such consideration should be included in the basic exemption process,
rather than singled out in a separate procedure where it does not
logically belong. .

As currently written, the critical habitat provision is a startling
section which is wholly inconsistent with the rest of the legislation.
Tt constitutes a loophole which could readily be abused by any Secre-
tary of the Interior who is vulnerable to political pressure, or who is
not sympathetic to the basic purposes of the Endangered Species Act.

/ A sunset provision .

The exemption process established by this bill is unwieldy, at best,
and virtually everyone agrees that it has potential problems. Com-
mittee hearings, moreover, produced considerable evidence that no
exemption process may be needed at all.

Accordingly, we would prefer to see a sunset rovision for the
committee and review board exemption process included: in the final
bill. Our experience has shown time and time again how difficult it is
to abolish a burcaucratic structure once it has been established. We
do not intend, by making this suggestion, to prej udge the worth of the
exemption procedures established by this bill. We simply point out
that its successful functioning is by no means assured, and that a sunset
provision would force the Congress to reexa mine the work it has been
forced to produce so hurriedly this year. :

Gerry E. Stupps.
Norman D’Antours.
Dox BONKER.
JoEL PRITCIIARD.
Davip E. BonIior.
BarbArA MIKULSKIL



